INTRODUCTION
In 2015, in Reed v. Town of Gilbert, the U.S. Supreme Court reaffirmed that, for purposes of First Amendment review, a court should deem a speechrestrictive law content-based, and thus presumptively unconstitutional, if the law "'on its face' draws distinctions based on the message a speaker conveys."
1 In doing so, the Court rejected prior interpretations of its cases that had held governments could make facial references to a particular type or category of content in their laws so long as those laws were not referring to that content in order to express disagreement with or disapproval of it. The Court's opinion in Reed thus ratified a "First Amendment Two-Step" with an order of decision should be familiar to administrative law students.
Step One is a facial inquiry, and Step Two is a purpose inquiry. At Step One, if a law's text makes any reference to content, then "that is the end of the matter," to import a Chevron term, at least with respect to determining whether scrutiny is strict.
2 If a reviewing court answers
Step One in the affirmative, then it may not inquire into Step Two: whether the regulation in question is adopted, as the lower court in Reed had held, "because of disagreement with the message it conveys." 3 Reed's
Step Two, however, does apply to facially content-neutral laws; a reviewing court can also subject those laws to strict scrutiny if the government adopted the law under review because of disagreement with the message expressed by the speech the law infringes upon-or, in the words of the Court, "when the purpose and justification for the [content-neutral] law are content based."
4 Accordingly, and contrary to how the lower courts previously understood and applied content discrimination doctrine, government purpose in First Amendment law is a one-way ratchet that moves only toward strict scrutiny. Even a benign (or at least non-content-related) purpose cannot save a law that refers to content from the most rigorous constitutional standard of review.
Much wringing of hands and gnashing of teeth followed Reedincluding, and for starters, by the three justices who concurred in the case. Justice Samuel Alito felt compelled to list no fewer than nine hypothetical sign regulations that he claimed would survive the Court's Step One-some of which quite obviously did in fact make facial references to content and would therefore likely fail, or at least have to survive strict scrutiny, under the majority's test. 5 Justice Stephen Breyer, consistent with his prior opinions in First Amendment cases, called for a more nuanced approach than the "content based = strict scrutiny" formula, pointing to a range of content-based restrictions on speech for which the application of strict scrutiny would not be appropriate, such as securities regulation and drug-labeling requirements. 6 Finally, Justice Elena Kagan, who, like Justice Breyer, only concurred in the judgment, sounded the alarm.
In Justice Kagan's view, the majority's First Amendment Two-Step would not only threaten the ability of any government to regulate private signage but also a host of other non-censorial laws that refer to content. The content inquiry, in Justice Kagan's view, should follow its "intended function"-to determine whether a law's reference to expressive subject matter might be attributable to the government's "favor [ing] or disfavor[ing] certain viewpoints."
7 To Justice Kagan, the majority's adoption of a First Amendment TwoStep that bifurcates consideration of the law's face from its purpose draws too bright a line. It forecloses the possibility that some references to content should not draw strict scrutiny where the government's purposes for doing so are benign. Following Justice Kagan's lead, commentators in the national media characterized Reed as a "transform [ation] [of] the First Amendment" that would apply "exceptional skepticism" to "countless laws" that refer to content. 8 Other legal analysts and academics have similarly characterized Reed as a First Amendment game-changer, calling it the "harbinger of the sign code apocalypse," 9 and a "groundbreaking" decision, 10 one whose holding reached "more broadly than necessary," which will cause "unintended consequences" in not just signage codes but in a wide range of areas historically considered fair game for governmental regulation. The message of this Article is that those claiming Reed has upended the Court's content inquiry in First Amendment cases and severely limited governments' ability to protect the public in a range of other areas should, in a word, relax. As Part I shows, and as evidenced already by the lower court opinions applying Reed's First Amendment Two-Step, the case and its subsequent applications simply confirm that the burden of defending any law referencing content rests with the government. 12 Nor does Reed present any great threat to consumer-protective regulations that have historically been considered valid despite their references to content. In fact, as Part II argues, Reed's reduction of the role that government purpose should play in cases involving content-based laws is a welcome development. 13 Finally and most importantly, Part III demonstrates that focusing on Reed as a radical departure from First Amendment doctrine obscures a more fundamental issue with far greater ramifications for the freedom of expression: the Court's continued use of a rigid distinction between content-based and content-neutral laws when determining the standard of review to be applied to a regulation that infringes upon speech. 14 I. THE REED FIRST AMENDMENT: SAME AS THE OLD BOSS A fuller contemplation of Reed's effects would consider its applications in four primary categories, all alluded to by the case's critics. Section A discusses future signage restrictions cases. 15 Section B examines cases involving panhandling. 16 Section C explores the statutory regime around intellectual property, which uses a decision-making apparatus that often takes content into account. 17 Section D reviews more generally-and more importantly-cases involving laws such as securities and labeling regulations that compel speech in furtherance of consumer protection-related governmental interests. 18 Finally, Section E looks at Reed's effects on criminal law. 19 Despite the critics' protestations, however, Reed has not caused any great harm to governments' lawmaking discretion in any of these areas.
(noting that Reed's "redefinition of content discrimination" "revolutionize [ 20 it is difficult to see why applying more rigorous constitutional review to sign ordinances will wreak any great change in First Amendment law. As an initial matter, it is certainly so that post-Reed, sign ordinances making reference to content in the same way as the ordinance at issue in Reed itself will not survive strict scrutiny. This is so not merely because of the Reed decision, but also because of a long line of cases finding that government interests in aesthetics and safety concerns related to signage, such as lost or distracted drivers, are not compelling. 21 That being said, other parts of First Amendment law, perhaps needless to say all of which survived Reed, will preserve municipalities' ability to regulate signage without infringing on speech.
First and foremost, there is the commercial speech doctrine. For so long as the Court continues to distinguish between commercial and noncommercial speech (an open question, to be sure, though the commercial speech doctrine seems safe at least for now 22 24 The Northern District of Illinois came to the same conclusion with respect to square footage and numerical restrictions on commercial signs.
25 Accordingly, the notion that Reed-style strict scrutiny will empower businesses to cram billboards and signs into thousands of powerless cities' parks, playgrounds, and scenic vistas, turning every public space and roadway in the United States into the equivalent of the iconic scene from the film Blade Runner with the skies "lit by giant corporate logos and video billboards hyping exotic getaways on other planets,"
26 is-not to put too fine a point on it-farcical.
To be sure, a minority of billboards or other signs now subject to the Reed Two-Step might not contain commercial messages. Current commercial speech doctrine, however, is well equipped to decide whether a particular sign's message is commercial in nature or not. 27 29 In concluding that the ban on commercial newsracks-i.e., newsracks containing advertising-based publications such as Auto Trader, rather than traditional newspapers-were not reasonably tailored to the city's interest, the Court considered that newspaper-dispensing newsracks, of which there were many more in number, were freely allowed. 30 To be sure, the Court did go on to conclude that the Cincinnati sign ordinance's distinction between "commercial newsracks" and those dispensing newspapers was content-based. 31 Because the Court had already held that the regulation was an impermissible restriction on commercial speech, however, its contentdiscrimination analysis was at best, as the dissenters noted, "duplicative" 32 and, at worst, irrelevant. Nor did the Discovery Network majority go on to actually apply strict scrutiny once it found the ordinance's distinction rendered it content-based. It was Central Hudson, not strict scrutiny, that did all of the analytical work in Discovery Network. 33 Lower courts that rely on Discovery Network to apply strict scrutiny to sign regulations distinguishing between commercial and noncommercial signs are guilty of a sin similar to the one described in Reed itself and discussed in greater detail in Part II. 34 (stating that speech on public issues is "indispensable to decision making in a democracy, and this is no less true because the speech comes from a corporation rather than an individual") (footnote omitted); cf. Keene Corp. v. Abate, 608 A.2d 811, 814 (Md. Ct. Spec. App. 1992) (holding that a corporation advertising its views regarding the societal impact of asbestos litigation during an ongoing asbestos case involving the corporation was fully protected by the First Amendment). 28 It must be conceded that claiming the commercial speech doctrine will remain a meaningful limitation on Reed is as much a legal realist argument as a doctrinal one. Democratic appointees to the lower federal courts are more inclined to apply a robust version of commercial speech doctrine than those judges appointed by Republican presidents, and, because President Barack Obama has made those appointments over the past eight years, Reed's reach will be limited. On the other hand, now that it is a Republican president's turn to stock federal court vacancies, Reed's Two-Step could become the very weapon used to blow the commercial speech doctrine away altogether. 35 On the question of Reed's eventual direction, therefore, the metaphorical jury may still be out. It is certainly so at present, however, that current First Amendment doctrine-not simply the commercial speech doctrine but also the traditional low-value categories of speech derived from the Court's 1942 decision in Chaplinsky v. New Hampshire that have long been thought to rest outside of the First Amendment's protection, despite being content-based 36 -calls for a prediction that despite the case's potentiality, Reed's reach will actually be more limited than its critics maintain. In other words, the limiting principle for Reed's effect on First Amendment doctrine will be First Amendment doctrine itself. That is certainly tautological, but if the Court plans to use Reed as a scythe to cut through wide swaths of existing First Amendment law, then we should not underestimate the monumental nature of that task.
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In 2010, in United States v. Stevens, the Court noted that the Chaplinsky categories of speech that were deemed "outside the scope of the First Amendment" were long established and historical, such that the Court could not add other categories to that list through an "ad hoc calculus of [the] costs and benefits" of that speech. 38 term from the Court's test in Stevens, cuts both ways. 39 The same longstanding history and tradition that counsels the Court against finding new content-based categories as being outside of the First Amendment also prevents the Court from assessing whether the lack of protection for those existing categories should be reconsidered. The wall around the Chaplinsky categories keeps new categories of speech out, but it also keeps the existing categories in. 40 Finally, and to return the focus to signs, in a development that even Reed skeptics should welcome, Reed seems to be spurring municipalities to remove references to content in their own sign ordinances-hence significantly reducing the likelihood that municipalities might regulate signage or abuse their signing codes to favor or disfavor certain messages. For example, for several years, Norfolk, Virginia had a sign code that exempted from its restrictions governmental flags, noncommercial "works of art," and the signs of any "religious organization." 41 While that sign code was in place, Norfolk decided to initiate condemnation proceedings against several landowners, intending to take the property and transfer it to Old Dominion University ("ODU"). 42 One of the landowners placed a 375-square-foot, highway-facing banner on one of the condemned buildings, arguing that Norfolk was abusing its eminent domain power by initiating the condemnation proceedings. 43 After an ODU employee complained about the banner, the city found that the banner violated the size restrictions in the sign code. 44 Norfolk's actions were affirmed by the district court and the U.S. Court of Appeals for the Fourth Circuit. 45 Upon the Supreme Court's vacatur of the Fourth Circuit's decision in light of Reed, however, Norfolk amended its code to comply with Reed's rule rather than defend it in court under that standard. 46 If more cities follow Norfolk's lead in removing content references from their sign codes-and indeed there is al- 39 See id. at 472. 40 For persuasive arguments that the wall around the Chaplinsky categories is not impenetrable (if it exists at all) and indeed that the categories themselves are the product of the very type of costbenefit balancing that the Court rejected in Stevens, ready evidence that this is the case 47 -then there will be many fewer contentreferencing signage regulations for speakers to challenge. This would ensure that the Supreme Court will not find itself becoming, to use Justice Kagan's phrase, a "veritable Supreme Board of Sign Review," 48 and permitting the Court to focus on controversies that Justice Kagan apparently deems more worthy of its time.
B. Panhandling
Another category of First Amendment cases in which Reed has become highly relevant is legal challenges to municipal bans or restrictions on panhandling. Though courts considering panhandling bans have never held that panhandling is not speech, 49 pre-Reed, a few of those bans survived constitutional challenges on the ground that the relevant municipalities did not promulgate the bans because of disagreement with the messages that panhandlers express. 50 After its decision in Reed, however, the Court vacated and remanded the U.S. Court of Appeals for the First Circuit's decision to uphold such a ban on those grounds, 51 and on a motion for post-Reed rehearing, the U.S. Court of Appeals for the Seventh Circuit reversed its own decision to uphold a panhandling ban in Springfield, Illinois.
52
A finding that anti-panhandling ordinances are content-based-as three of the courts of appeals have previously held and as more lower courts are likely to hold post-Reed-seems like a straightforward application of content discrimination doctrine.
53 This is especially so with respect to laws that use content-related categories to treat solicitations differently based on their particular purpose, such as charitable donations. 54 Again, this should not doom any such effort to automatic failure. To the extent that cities have identified panhandling as a serious issue requiring a legislative remedy, compelling non-speechrelated interests such as pedestrian safety (as opposed to the above-referenced traffic safety interest invoked by governments to support signage restrictions) could be offered in support of such bans. 55 Under strict scrutiny, the real question would be how much evidence the government must provide in support of the compellingness of that interest. In the case of bans in high-traffic areas like road median strips, one accident involving a panhandler in the city or a similar area would likely suffice. 56 Alternatively, if the interest supporting a ban is to protect pedestrians from the intimidation and discomfort caused by aggressive begging, narrow tailoring would require a city to limit its restrictions to solicitations of that type. Forcing governments to narrow a statute's reach to only that kind of speech-related conduct that infringes on the asserted interest at issue is exactly what the First Amendment is meant to do.
For example, in the aforementioned First Circuit decision to uphold a ban that was vacated by the Supreme Court, the ban proscribed only "aggressive" begging or panhandling; it even went so far as to define "aggressive" solicitation as "continuing to . . . solicit from a person after the person has given a negative response" or a solicitation that blocked "the safe or free passage of a [person]" or was "likely to cause a reasonable person to fear imminent bodily harm." 57 A statute's distinction between "aggressive" solicitation and nonaggressive solicitation arguably does not implicate Reed at all, provided the definition of "aggressive" is conduct-based rather than speech-based-and even if the statute might use the content of a panhandler's speech to define "aggressive," the public safety of solicited people is just as compelling an interest as the public safety of their solicitors. 58 Again, as shown already with respect to 54 See, e.g., City of Lakewood v. Willis, 375 P.3d 1056, 1063 (Wash. 2016) (finding unconstitutional under Reed a law that barred solicitation with the purpose of "obtaining 'money or goods as a charity'"). 55 186, 191 (finding that a panhandling statute that distinguished between "immediate" solicitations from other kinds was content-based and implicated Reed, and further finding that the "aggressive panhandling" provisions of a statute infringed on speech and signage restrictions, and later in this Article with respect to consumerprotective regulation, the Reed Two-Step will cause municipalities seeking to proscribe panhandling to point to identifiable harms and pass narrow laws when infringing on protected speech.
Indeed, one of the post-Reed cases in another area demonstrates how strict scrutiny imposes this type of regulatory discipline upon governments using content-based laws. In 2015, in Cahaly v. Larosa, 59 the Fourth Circuit Court of Appeals, applying Reed, held that a South Carolina anti-robocall statute that barred automated telephone calls relating to consumer solicitations or political campaigns was content-based. After so finding, the court found that given the State's asserted interest in "protect[ing] residential privacy and tranquility from unwanted and intrusive robocalls," less speech-restrictive measures, such as "time-of-day limitations, mandatory disclosure of the caller's identity, or do-not-call lists" were more narrowly tailored to that interest than an outright ban. 60 So too with panhandling bans-if the problem a municipality seeks to correct is to keep panhandlers off of median strips in hightraffic areas, or pedestrian intimidation along boardwalks or promenades, only panhandling with the potential to adversely affect those specifically identified interests should be circumscribed. It does the government no great harm to force it to begin the lawmaking process with consideration of less restrictive alternatives instead of blanket bans on speech.
C. Intellectual Property
Section 2 of the Lanham Act bars the Patent and Trademark Office ("PTO") from registering certain trademarks because of their content. 61 Indeed, one would be hard-pressed to find any federal statute that makes more references to content than the Lanham Act.
62 Some of these references, in particular those precluding the PTO from registering marks likely "to cause confusion, or to cause mistake, or to deceive," or that are "deceptively misdescriptive," have already been held to not violate the First Amendment because of their compliance with the traditional rule that a government can punish speech that is were content-based but were supported by the compelling interest of protecting individuals from panhandlers' aggressive behavior). 59 fraudulent or likely to cause consumer confusion. 63 Reed should not challenge these conclusions; as discussed in this Part, courts have consistently found consumer protection to be a compelling interest. 64 Other parts of Section 2 of the Lanham Act, however, may be at much greater risk, especially post-Reed. Most directly in the line of fire is Section 2(a)'s bar on registering marks because of their scandalous, immoral, or disparaging nature.
In 2015, in In re Tam, the U.S. Court of Appeals for the Federal Circuit, sitting en banc, held that Section 2(a) of the Lanham Act facially violated the First Amendment. 65 The court first found that per Reed, Section 2(a) denies registration of a mark because the content of that mark is disparaging, and that the PTO's test for disparagement focuses on the message that the mark at issue conveys; each of those conclusions make Section 2(a) content-based, and the court therefore held that strict scrutiny was appropriate. 66 The court went on to find that Section 2(a) also discriminates on the basis of viewpoint, because the denial of a mark on disparagement grounds constitutes "disagreement with the message . . . convey [ed] ." 67 Pouncing on the government's argument that it should not be compelled to give its imprimatur to "vile racial epithets and images" it finds "odious" by registering them, the court declared that Section 2(a) burdens speech based on the government's disapproval of that speech's message. 68 Id. at 1336-37 (citations and internal quotation marks omitted). 69 In brief, the In re Tam majority argued that the PTO's refusal to register the mark at issue on disparagement grounds meant that the mark was being regulated based on its expressiveness, not its commercial function, and that the mark was thus not commercial speech. Id. at 1337-38. Of course, and as the majority acknowledged, if this were so, it would also be true of every PTO application of Section 2(a) to a mark. Such a broad conclusion would be flatly contrary to both the history of the Lanham Act and the hundreds of federal court cases applying it. See, e.g., Friedman, 440 U.S. at 11 (stating that trademarks are "a form of commercial speech and nothing more"); CPC Int'l, Inc. v. Skippy Inc., 214 F.3d 456, 461 (4th Cir. 2000) ("The basic objectives of trademark law are to encour-tions in intellectual property, informed in part by Reed, is surely problematic. Protectability in intellectual property is necessarily content-based, in not just trademark but in copyright as well. Applying the Reed Two-Step in these cases would therefore lead ineluctably to strict scrutiny. Nevertheless, there is a defensible way to avoid Reed-and indeed the First Amendment altogether-in the trademark context. It is possible to save Section 2(a) from constitutional scrutiny by distinguishing a bar on the PTO's registering of a mark from a content-based ban on speech. In other words, even though the object of registration is expression, the right to registration is a government benefit. 70 Following that distinction, the government's decision whether to grant such a benefit exists independent of, and thus does not implicate, the speaker's right to that expression. When the PTO denies registration of a trademark, the government in effect is making a decision to not support that speech 71 ; choosing not to subsidize speech because of its content is distinguishable from punishing it or restraining it ex ante because of its content, which are the First Amendment's true concerns.
Even under the most robust reading of Reed, the government's failure to grant a speaker a monopoly on his or her speech, or otherwise declining to facilitate the speaker's monetization or amplification of that speech, is not the same as direct suppression of that speech. The government cannot turn any speaker off because of what they say, but it also does not have to turn every age product differentiation, promote the production of quality goods, and provide consumers with information about the quality of goods"-i.e., commercial in nature.); see also In re Tam, 808 F.3d at 1378 (Reyna, J., dissenting) ("The nature of trademarks seeking federal registration for use in interstate commerce, when considered as a whole, is indisputably commercial . . . ."). It cannot be so that the government's purpose for regulating the speech at issue can transform that speech from commercial to noncommercial.
It is surely the case that some marks and alleged infringements of those marks touch on speech involving social or political issues. See, e.g., In re Tam, 808 F.3d at 1373-74 (Dyk, J., concurring in part and dissenting in part) (noting that the disparagement bar was constitutional on its face, but unconstitutional as applied to the applicant at issue, because his "choice of mark reflect[ed] a clear desire to editorialize on cultural and political subjects"). The overwhelming majority of marks, however, including those potentially subject to the disparagement bar, are connected to nothing more than the "sale, offering for sale, distribution, or advertising" of a good or service. See 15 U.S.C. § 1114(1)(a). Accordingly, the commercial speech issue would not be a close question in the overwhelming majority of cases. 70 The fact that the PTO's declining or revoking the registration of a mark does not have any effect on the mark's use outside of the registration process also shows the likely inapplicability of the unconstitutional conditions doctrine. As the Court has made clear in its most recent elucidation of the doctrine, it only applies if the government's conditions on a benefit would adversely affect a party's speech outside of the program administering the benefit. See Agency for Int'l Dev. v. All. for Open Soc'y Int'l, Inc., 133 S. Ct. 2321, 2328 (2013). Here, as noted, nothing bars a speaker from using a mark that disparages or offends outside of the PTO's registration system altogether. and federal funds used to advocate certain policy initiatives but not others 76 -all of which have been found to raise no constitutional issue. Accordingly, one way to ensure that the Reed Two-Step will not pulverize intellectual property law is to affirm that the First Amendment, and thus Reed, does not apply to federal trademark registration at all. 77 Considering that the Supreme Court granted certiorari to Tam in September 2016, the issue may be settled one way or the other soon. [T]he refusal of the USPTO to register a trademark is not a denial of an applicant's right of free speech. The markholder may still generally use the mark as it wishes; without federal registration, it simply lacks access to certain federal statutory enforcement mechanisms for excluding others from confusingly similar uses of the mark. 
Id

D. Consumer Protection-Related Regulations Referencing Content
Of course, the observers most concerned with Reed's reach are not concerned primarily with municipalities' ability to regulate signage or panhandling, or even the federal government's trademark registration system. In his concurrence in the Reed judgment, Justice Breyer argued that a strict adherence to the majority's distinction between content-based and content-neutral laws would put at risk a range of government regulation of speech in areas historically deemed permissible-even noncontroversial; these areas include securities regulation, prescription drug labeling, and doctor-patient confidentiality. 79 Similarly, critics argue that the decision "endangered" laws regulating "misleading advertising and professional malpractice," and the case "requir[ed] a second look at the constitutionality of aspects of federal and state securities laws, the federal Communications Act and many others." Whether the First Amendment can, does, or should distinguish between individual and corporate speech; whether the current Court has given the First Amendment a corporatist cast that diverges from prior cases; whether that divergence moves in a direction that is good or bad for the freedom of speechthese are all debates well worth having. Reed, however, does not affect those debates in any meaningful way. A close look at a few of the areas of government regulation purported to be threatened by Reed's holding shows that Reed has not doomed every consumer welfare-related regulation affecting speech to judicial invalidation. Even post-Reed, it remains so that-as the Court has consistently affirmed-the government can still regulate, and even proscribe, harmful commercial activity that involves speech. 85 As
86 This is a straightforward and well established proposition. 87 In the face of claims that Reed will serve as a new and nefarious tool in the Court's First Amendment Lochnerism project, however, it bears reemphasis: if a government references content in its laws, it must demonstrate that they survive strict scrutiny. So, the question is how "fatal" strict scrutiny in particular cases involving facially content-based laws actually turns out to be. 88 concern with respect to limiting governmental authority are the same areas in which regulations are most likely to survive First Amendment review. This is so because of the compellingness of the government's interest in protecting consumers in those areas as well as the corresponding ease with which the government will be able to demonstrate that compellingness in future cases.
For example, take compelled disclosures in securities law. 89 Is there actually anything to fear here? Even if the Court were to eventually read the Reed Two-Step to overtake not just the commercial speech doctrine generally, but the compelled commercial speech doctrine-an overtaking that is not obviously likely, as discussed in this Article 90 -securities-related disclosures imposed on stock offerors by the Securities and Exchange Commission's regulations would not immediately fall to strict scrutiny review because providing timely, accurate, and material information to market participants is unquestionably a compelling governmental interest. 91 In the absence of disclosure requirements, investors, shareholders, and consumers will be deprived of material information concerning companies listing a security for sale that is not reflected in that security's price alone-deprivations that could lead directly to economic losses. The interest here is in permitting the investor, rather than the listing company, to decide which information is material to the decision of whether to invest. This interest is certainly a compelling one deserving of government protection; hundreds of years of common law fraud is based on the same principle.
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So too with country-of-origin labeling mandates imposed by Congress in a range of areas and, in the case of food labeling, the U.S. Department of Agri- 89 Compelled disclosures in securities law is one of the traditional areas of regulatory concern that Adam Liptak, the Supreme Court correspondent to the New York Times, suggested may be at risk after Reed. Liptak, supra note 8. 90 See supra notes 20-27 and accompanying text. 91 14a-9's use of "material," stating that "an omitted fact is material if there is a substantial likelihood that a reasonable shareholder would consider it important in deciding how to vote"); Commodity Trend Serv., Inc. v. Commodity Futures Trading Comm'n, 233 F.3d 981, 992 (7th Cir. 2000) ("The government is not limited only to explicit antifraud measures to prevent its citizens from being defrauded; certain other narrowly tailored measures with a direct relationship to preventing fraud may be used as well."). Of course, a general desire for "consumer protection" is stated too vaguely to be deemed a compelling interest. Int'l Dairy Foods Ass'n v. Amestoy, 92 F.3d 67, 74 (2d Cir. 1996) (noting that "consumer curiosity alone is not a strong enough state interest," and further noting that "[w]ere consumer interest alone sufficient, there is no end to the information that states could require manufacturers to disclose about their production methods"). Here, as discussed infra with respect to narrow tailoring, a higher level of scrutiny will require the government to articulate its interests in restricting content with a greater degree of specificity.
culture. There, to take just one example, the interests in informing consumers of information relating to potential food-borne illness outbreaks in other countries or regions would be found compelling as well. 93 To lift a phrase Justice Antonin Scalia used in a different context, it is exceedingly unlikely that Reed will "almost certainly cause more Americans to be killed" from unknowingly eating unlabeled beef made from English and Canadian mad cows.
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Of course, the government must also show that such regulations are also narrowly tailored in order to survive strict scrutiny's other prong; this is the real concern of Reed's critics. As this Article has argued, however, the narrow tailoring requirement will impose a discipline upon the government when it is regulating speech based on its content, and First Amendment advocates should welcome that. In the case of securities and labeling laws, regulators will have to be mindful that only information the nondisclosure of which will likely cause specifically articulated harms to potential investors or consumers will be subject to disclosure requirements-and they will have to generate detailed, specific findings demonstrating the link between its mandates and the harms those mandates are intended to prevent. 95 Any compelled disclosures that are not so related would cause regulations premised upon fraud protection, health and safety, or truth-in-marketing to be overinclusive and place the constitutionality of those regulations at risk. 96 In a First Amendment world where the presumption should rest on the side of the speaker, these are undoubtedly good things. A few of the cases applying Reed in other areas of the law demonstrate these principles in application. 93 97 Pursuant to enforcing the criminalization of child pornography, in 1988 Congress imposed several recordkeeping requirements on the creators of "visual depictions" of "sexually explicit conduct" regarding the performers in those depictions. 98 Those records had to list, among other things, each performer's name, date of birth, and any stage names the performer had used as well as copies of the performer's identification documents for verification purposes. 99 The Court of Appeals for the Third Circuit had previously held that the requirements were content-neutral, on the ground that their references to sexually explicit content were due not to "any disagreement with their underlying message but because doing so was the only pragmatic way to enforce [Congress's] ban on child pornography." 100 Intermediate scrutiny was thus the correct standard of review, and both the district court and Third Circuit held that that standard was met. 101 Post-Reed, however, the petitioners in Free Speech Coalition won reconsideration of that conclusion and persuaded the Third Circuit that the statute's references to "visual depictions" of "sexually explicit conduct" made them content-based under Reed. 102 The court then remanded to the U.S. District Court for the Eastern District of Pennsylvania so that it could apply strict scrutiny but noted that, in its own view, expressed in dicta in the prior case, the statute might not be able to meet that standard. Because the interest in preventing child pornography was presumed compelling by all parties, 103 the issue was, and will be on remand, one of narrow tailoring. Though the Third Circuit left that issue to the lower court, it noted that the problem was likely that the statute swept too broadly in requiring age verification of every performer, no matter what the performer's age, which was probably overinclusive with re-spect to the asserted interest in protecting children from the harms associated with participating in the production of pornography. 104 Likewise, on the state court level, in 2016 in State v. Bishop, the North Carolina Supreme Court applied a similar analysis in finding that the state's cyberbullying statute violated the First Amendment. 105 There, the court found that, pursuant to Reed, the statute, which criminalized posting "private, personal or sexual information pertaining to a minor," was content-based. 106 It then found that the statute failed strict scrutiny because even though "protecting children from online bullying" was indisputably a compelling governmental interest, the statute was not narrowly tailored because its criminalizing of postings of personal information intended to "annoy" a minor swept far too broadly.
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This is precisely the kind of judicial inquiry that First Amendment advocates should cheer. Is the government's interest in deterring child pornography or any pornography? If the former, then why does the statute cover any performer? The drafting history supporting the statute noted that despite the direct prohibitions on child pornography, "producers of sexually explicit materials continued to utilize youthful-looking performers."
108 So why does the statute, which requires the content producer to collect and keep the age of any performer as well as any prior stage names, compel more speech than is necessary given that expressed concern? So too with the North Carolina cyberbullying statute. It cannot be the case that the state has the power, consistent with the First Amendment, to protect people from "annoyance"-which seems an even less compelling basis for government intervention than offense, which the Supreme Court has rejected as illegitimate.
109
At their core, the tailoring and less-restrictive-means-related questions asked by the Third Circuit and the North Carolina Supreme Court in Free Speech Coalition and Bishop, respectively, are vagueness and overbreadthrelated questions that courts have long asked of criminal laws involving speech as well as conduct. 110 Despite the protestations of Reed's critics, the case has not altered the First Amendment calculus in a way that severely restricts governments from passing such laws. It does ensure, however, that the government's power to criminalize speech should be earned, not assumed.
In its Free Speech Coalition opinion, the Third Circuit noted that a remand for the application of strict scrutiny would not necessarily "doom" the statutes; indeed, the Supreme Court had recently rejected a challenge to Florida's ban on judicial campaign solicitations, finding the regulation to be "one of the rare cases in which a speech restriction withstands strict scrutiny."
111 Because it is assumed that the government interest at issue in Free Speech Coalition is compelling, it is the lower courts' role in such cases to ensure that the government's powers are aimed at as little speech as possible to further that interest. That is what the First Amendment is all about-whether the affected speaker is a judge or a pornographer.
II. THE REED TWO-STEP ANALYSIS: PROPERLY MINIMIZING THE ROLE OF GOVERNMENTAL PURPOSE
As shown in Part I, the claims that Reed will complete the transformation of the First Amendment from a shield to a sword have so far not been borne out by the lower courts applying the case nor by logically extending the case's rule to different areas of law involving speech. It is certainly true that manyif not most-of those courts that had previously considered "the government's purpose . . . the controlling consideration" when analyzing whether a law was content-based have had to, and will have to, revise their analysis post-Reed.
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Those courts, however, were applying a rule that the Supreme Court itself had never adopted.
The content discrimination rule adopted in the courts of appeal, including the U.S. Court of Appeals for the Ninth Circuit in Reed itself, 113 prioritized governmental purpose in the content neutrality inquiry-in particular, whether a law's reference to content was based on discrimination against or disagreement with that content. Relying on the Court's 1972 statement in Police Department of Chicago v. Mosley that "above all else, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content," 114 the lower courts had held that a regulation was content-based when its "underlying purpose [in referencing content] . . . is to suppress particular ideas or [to] single[] out particular content for differential treatment." 115 Academic commentaries, including Laurence Tribe's massively influential constitutional law treatise, adopted this same purpose-focused approach to determining whether a law is content-based. 116 The Reed majority at the Supreme Court, however, firmly rejected this interpretation of its content regulation cases. As noted above, the Court declared that a government's motivation for passing a particular law-its mens rea, so to speak-is not relevant if a law refers to content on its face. In rejecting previous interpretations of purpose's role in analyzing whether a law was contentbased, the Court noted that the idea that a benign purpose could save a facially content-based law from strict scrutiny came from the U.S. Supreme Court's decision in 1989 in Ward v. Rock Against Racism, a case involving a facially content-neutral restriction-the only kinds of laws that, according to Reed, trigger an inquiry into governmental purpose at all. 117 Further, and more importantly, focusing on whether the governmental purpose of a facially contentbased law at the time of its adoption was biased or benign toward that content does nothing to restrict who might be called the next bad actor: a governmental official who uses an existing facially content-based law for contentdiscriminatory purposes. 118 The Court has long been concerned with excessive 117 See Reed v. Town of Gilbert (Reed III),135 S. Ct. 2218, 2227 (2015) (citing Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)). Indeed, the opinion in Ward itself deserves most of the blame for the expansion of government purpose analysis in cases involving content-based laws. See 491 U.S. at 791 ("The principal inquiry in determining content neutrality, in speech cases generally and in time, place, or manner cases in particular, is whether the government has adopted a regulation of speech because of disagreement with the message it conveys." (emphasis added)). Lower courts' treatment of that "speech cases generally" bit of dicta as establishing a rule of decision in cases involving content-based laws was arguably consistent with the longstanding rule in many circuits to treat "Supreme Court dicta . . Perhaps, then, the simplest way to think about Reed is that Justice Thomas's opinion cleans up the stray dicta from Justice Kennedy's Ward opinion regarding the application of purpose analysis to content-based laws-dicta that had been picked up on and carried forward with vigor by the lower courts. Justice Scalia had attempted a similar clean-up job in the Court's 2000 case Hill v. Colorado, in which the Court began its content discrimination analysis by quoting Ward for the proposition that "the principal inquiry . . . is whether the government has adopted a regulation of speech because of disagreement with the message it conveys." 530 U.S. 703, 719 (2000) (internal quotation marks omitted) (quoting Ward, 491 U.S. at 791). Justice Scalia attacked this assertion, noting that content discrimination analysis based on the government's "disagreement with the message" conveyed was just one part of the inquiry into whether a particular law was content-based. Id. at 746-47 (Scalia, J., dissenting) (citation and internal quotation marks omitted). Justice Scalia's contention as to Ward's actual reach, however, could not command a majority in that case. 118 To be fair, "the main concern in many cases will not be why the regulation was 'adopted'; rather, it will be why the regulation was later applied in a given case . . . This distinction itself, however, relies on the distinction between facial and as-applied challenges-which Reed has rendered irrelevant, at least to the content discrimination doctrine. Under Reed, if a law refers to content on its face, it is subject to strict scrutiny, irrespective of that law's application to a particular speaker. governmental discretion in the application of existing content-neutral laws, on the ground that such discretion "has the potential for becoming a means of suppressing a particular point of view." 119 It would be odd for the First Amendment to be oblivious to the same concern with respect to facially content-based laws-where the concern about censorially-motivated constructions of such laws by government officials should be at least as great.
Minimizing the role government purpose should play when applying content discrimination doctrine as Reed instructs also clarifies an analysis that has become muddied to the point of obscurity. The purpose-based definition of a content-based law that had been adopted by the lower courts unnecessarily conflated the First Amendment's content neutrality requirement with its viewpoint neutrality requirement. As the Reed majority noted, the Town of Gilbert itself, mirroring how other governments had defended laws referencing content and following the Court of Appeals for the Ninth Circuit's holding in its favor, argued that its ordinance was content-neutral because it did not "single out" any particular "idea or viewpoint" for "differential treatment." 120 Nevertheless, arguing that a particular law is viewpoint-neutral is no defense to the claim that that law is content-based. Courts, commentators, lawyers, and law students have had enough trouble understanding and explaining the distinction between viewpoint neutrality and content neutrality. 121 To the extent that Reed helps to draw a clearer demarcation between the two, all should be thankful. Finally, the Reed Two-Step's minimization of the judicial inquiry into governmental purpose brings First Amendment doctrine more in line with the rest of constitutional law. In other areas involving individual rights, the Court has been hesitant to turn its entire determination of a law's constitutionality on the underlying purpose of that law. In short, purpose is both hard to find and slippery to the catch. As Justice Hugo Black wrote in the equal protection context:
[I]t is extremely difficult for a court to ascertain the motivation, or collection of different motivations, that lie behind a legislative enactment . . . . It is difficult or impossible for any court to determine the "sole" or "dominant" motivation behind the choices of a group of legislators. Furthermore, there is an element of futility in a judicial attempt to invalidate a law because of the bad motives of its supporters. If the law is struck down for this reason, rather than because of its facial content or effect, it would presumably be valid as soon as the legislature or relevant governing body repassed it for different reasons.
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As Justice Black notes, constitutional law should be concerned with a law's "facial effects"-i.e., the amount and nature of the constitutionally pro-A content-based regulation either explicitly or implicitly presumes to regulate speech on the basis of the substance of the message. A viewpoint-based law goes beyond mere content-based discrimination and regulates speech based upon agreement or disagreement with the particular position the speaker wishes to express. Viewpoint discrimination is a subset of content discrimination; all viewpoint discrimination is first content discrimination, but not all content discrimination is viewpoint discrimination. [t]he asserted interest in aesthetics may be only a façade for content-based suppression."). In this sense, both the lower courts' misapplications of the content discrimination doctrine, which permitted content-based laws to survive if they did not have a discriminatory purpose, and the second step of the Reed two-step analysis, which permits a court to find a content-neutral law content-based if its purpose is to suppress content, represent a departure from this prior understanding. tected activity that the law at issue prohibits, irrespective of its purpose. Considering the issue of effects in the First Amendment context leads to a different conclusion, well beyond the scope of Reed and the commentaries it has engendered: the development of content discrimination doctrine has made the effects of particular laws on speakers nearly irrelevant to constitutional analysis. It is this fundamental problem-and not cases at the margins like Reed-that has set First Amendment doctrine on the wrong track.
III. THE TRUE PROBLEM: THE CONTENT-BASED V. CONTENT-NEUTRAL APPROACH (OR "PURPOSE: YES, EFFECTS: NO")
The distinction between content-based and content-neutral laws that Reed sought to clarify has earned significant scholarly attention.
123 It is also a dichotomy upon which the Supreme Court has come to completely rely. If there is one First Amendment rule that is clearer than any other, it is that the determination that a regulation is content-based or content-neutral will almost always determine if the regulation will be invalidated or upheld.
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Which label applies to the speech at issue is a question that Reed helpfully clarifies. The effect of the chosen label, however, is a much more constitutionally consequential issue. Unpacking the two-tiered-content approach shows that it directly contributes to the underprotection of speech. There is no principled basis for treating content-neutral restrictions with the leniency that current doctrine provides. It is this fact-not the Reed Two-Step-which should concern scholars and advocates of free expression. By giving content-neutral restrictions only the most cursory level of review regardless of those restrictions' effects on speakers-and with the help of a scholarly community that has not challenged and thus ratified this aspect of free speech doctrine-the First Amendment has lost its way.
As Reed recognizes, the governing rule in applying the First Amendment is the distinction between "restrictions that turn on the content of expression" on the one hand, which "are subjected to a strict form of judicial review" and restrictions that are "concerned with matters other than content" on the other, which "receive more limited examination." 125 A serious incongruity exists, however, in setting a standard of review for a speech restriction based solely on whether the restriction refers to content. Content-based restrictions are more rigorously reviewed despite the fact that in many, if not most cases, a contentneutral restriction in operation can, and often does, limit far more speech than one that is content-based.
For instance, imagine two hypothetical laws, both passed to deter distracted driving: Law 1 bans bumper stickers on cars, and Law 2 bans only bumper stickers referring to politics. (Perhaps the legislature that adopted Law 2 believed that politically themed bumper stickers were particularly distracting or were more likely than other kinds of more topically benign stickers to send drivers into a road rage, resulting in dangerous violence on the roadways. 126 ) Law 1 is content-neutral because it is "justified without reference to the content" of the speech that the law proscribes. 127 At most, it is aimed at a mode of expression, not expression itself. Law 2, by contrast, is clearly content-based because it imposes a "burden on speakers because of the content of their speech" or its communicative impact. 128 So, even though Law 1 will unquestionably suppress more speech because it bars bumper stickers that discuss all topics, not just politics, 129 Law 2's constitutionality will be reviewed under a much less deferential standard of review. This is so, goes First Amendment theory, because, even if content-based restrictions result in the suppression of less speech, those restrictions have a skewing effect on public discourse, as they deprive the market of ideas of speech to which the government doing the suppressing might be hostile. 130 (Again, here, note how all the talk of government hostility to certain ideas contributes to the confusion between content discrimination and viewpoint discrimination-indeed, the entire theory of content discrimination doctrine is premised upon that confusion.) Content discrimination doctrine presumes that governments intend to create this skewing effect in the direction it prefers public debate take; thus the heightened suspicion applied to content-based regulations. In other words, the First Amendment is primarily directed not at government interferences with speech per se, but at those interferences that are based on bias against certain speech.
131 The animating concern is with government distortion of public debate rather than with the sum total of public debating-that is, the First Amendment "focuses not so much on what is restricted but on the reasons for the restriction."
132 Similarly, Jed Rubenfeld, who argues even more forcefully for a purposivist application of the Speech Clause, claims that "[t]he First Amendment is implicated [only] when the government makes communicative harm the basis for liability"-unless "speech [is] the real target" of the government's action, the First Amendment should not be concerned at all. 133 To boil all this down, a law's reference to content raises a yellow caution flag for the possible presence of a governmental purpose toward that content that may not be benign; hence, applying strict scrutiny to suss out the government's true purpose, as opposed to its claimed one, is appropriate.
By contrast, this argument continues, content-neutral regulations do not intend to skew speech in any particular topical direction and are thus not sus-(stating that "the first amendment is concerned . . . with the extent to which the law distorts public debate"). It is in this sense that First Amendment doctrine seems to share much with the law of equal protection; concerns with content-based laws are based not so much on "the restrictive effect on communication . . . as the differential treatment of categories of speech." Daniel A. Farber [Subjecting content-based restrictions to higher scrutiny] is motivated by the belief that allowing the government to restrict speech on the basis of its content threatens both democracy (by allowing the government to repress the speech of those groups it dislikes or who criticize it) and social progress (by allowing the government to remove ideas from competition in the public marketplace). pect. The state's first obligation under the Speech Clause is to treat ideas equally and impartially, and content-neutral restrictions treat ideas equally and impartially, irrespective of the nature or number of ideas that they actually restrict. 134 Additionally, because a content-neutral regulation treats all ideas equally, the review of that regulation, though (nominally) searching, will accommodate the government interest behind the restriction to a much greater degree. 135 As Ed Baker notes, "the issue" with respect to content-neutral restrictions "is resource allocation, not censorship." 136 To demonstrate this incongruity graphically, we can use three other hypothetical laws, this time involving restrictions on the use of yard signs:
Id
The anti-war sign ban represented on the right side of the diagram, because it is viewpoint-based, will receive the most scrutiny by a reviewing court, and is certain to be found invalid. 137 Moving right-to-left along the diagram, scrutiny of the middle restriction will remain strict, as that ban's limitation on political content (as well as its failure to differentiate between speech that is for or against a particular political position) renders it content-based. Finally, the total ban on signs shown at the diagram's left would likely be deemed content-neutral and thus subjected to what passes in the speech context for intermediate scrutiny-a level of review that is, as several scholars have shown, "in practice a highly deferential form of review which virtually all laws pass."
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By contrast, it is similarly clear that in terms of the respective laws' effects, the amount of speech, as well as the number of speakers restricted, drastically decreases as one moves from left-to-right:
As an initial matter, note that the presumption that content-neutral laws burden all speech equally is fundamentally false. So far as all of the theoretical bases underlying the First Amendment are concerned, an anti-war yard sign speaks more than a yard sign that communicates no viewpoint at all. The inversely proportional relationship between the amount of speech suppressed and note 130, at 729 ("[R]egulatory classifications based on the speaker's viewpoint are subject to strict scrutiny, and other content-based classifications are subject to . . . milder scrutiny."). 138 139 This is so even though the incongruity creates perverse incentives for government. As then-Justice William Rehnquist noted over thirty years ago, "the State would fare better by adopting more restrictive means, a judicial incentive I had thought this Court would hesitate to afford." 140 Accordingly, where governments are faced with the decision of whether to "tolerate all speech or none at all," it is unsurprising that they choose the latter course regularly. 141 Furthermore, note also under this hypothetical that the effect on the anti-war protester's expressive rights-the speaker whom the First Amendment is most committed to protect, at least in theory-is actually the same under any of the three bans. Again, however, a regulation's effects on speech, either on the speaker or his or her intended audience, are not the concern of current free speech doctrine. The government's presumed purpose, rather than the regulation's restrictive effect, is the basis for deciding the applicable standard of review and thus the First Amendment issue.
Further, the ample alternative channels analysis-an inquiry as to whether an infringed speaker could have expressed his or her message in another lawful way despite the restriction at issue-is part of the lesser standard of review but not the more rigorous one. Because a content-neutral regulation's effects are, as a matter of course, deemed by a reviewing court to infringe upon, at most, a means or locus of expression and not the expression's content, the speaker restricted by such a regulation is presumed to have been free to shift to another means or locus to express the same message. Accordingly, the content of that speaker's message remains theoretically able to reach its intended listeners and contribute to public debate. 142 For example, a driver who is unable to express his or her political views through a bumper sticker pursuant to hypothetical Law 1 above is free to communicate them in other ways, such as yard signs, blog posts, and the like. This fact alone makes Law 1 likely to survive judicial review under current law. 143 Nevertheless, the availability of those alternatives-and make no mistake, a reviewing court's conclusion as to their existence or absence has become the dispositive question with respect to the law's constitutionality 144 -is part of First Amendment scrutiny only when the law in question is deemed content-neutral. The driver restricted under the hypothetical content-based Law 2, which bars only political bumper stickers, is similarly limited from expressing political views in the particular manner chosen but is similarly as free to express his or her political views through the same alternative channels as the driver who is barred by the general ban on bumper stickers. Yet, the availability of those alternative channels is irrelevant to a reviewing court once Law 2 is deemed content-based.
This distinction is entirely inconsistent with a theory that calls contentbased laws into greater question because they might be proxies for a governmental intent to discriminate against the category of content to which a law refers. If government purpose is the actual touchstone for determining a law's constitutionality, then alternative channels should be just as relevant to the speaker who is infringed by a content-based law as by a content-neutral one. If such channels exist, then the government's attempt to squelch speech in a certain category of conduct through a content-based restriction has failed-which should lead one to question whether the presumption regarding the government's intent behind the reference to content was malignant in the first place.
145 If the government's purported purpose has been frustrated by the availability of the substitute, then the purported purpose may not have been the actual purpose. At which point, the presumption underlying content discrimination doctrine is doing no analytical work at all. 143 790 (noting that in content-neutral cases, "the Court will uphold regulations of speech so long as, in its view, the regulation keeps open for that speaker ample alternative, and effective, channels of communication" (emphasis omitted)); Quadres, supra note 142, at 490 (stating that the "alternative access question" is the "touchstone of the whole balancing process" in assessing content-neutral regulations); see also Armijo, supra note 143, at 1661 (arguing that a law's restriction leaving open other means of communication has "dispositive significance in speech cases"). 145 See Kagan, supra note 130, at 446 (a content-based restriction makes "the danger of distortion [of public debate] insignificant" if it affects a "small quantity of speech" and leaves "alternative means to communicate the 'handicapped' idea" readily available to speakers).
See generally
For example, if, during a particularly taxing basketball season, the campus of the University of North Carolina were to ban burning the university's basketball coach in effigy, the fact that the campus said nothing about other expressions of critique might lead one to conclude that the concern behind the ban was not about squelching dissent but fires on campus. 146 Under current law, however, purpose, whether fulfilled or not, sets out the boundaries for the entire inquiry. Because First Amendment law presumes that content-based restrictions are unconstitutional because they have a discriminatory purpose and presumes that content-neutral restrictions are benign because they are not aimed at suppressing speech, a particular law's effects on speech are given no weight. This is exactly wrong. The presumed constitutionality of a given law should turn not on what First Amendment doctrine assumes is its purpose but rather on how much or what kind of speech it actually infringes.
Of course, First Amendment doctrine recognizes the principle that harm rather than purpose is the true constitutional evil in all sorts of contexts even if it fails to give it any meaningful value in deciding actual cases. The marketplace of ideas, self-autonomy, and self-governance theories of the First Amendment all relate to the effects of potentially speech-infringing laws: a speech market functions less properly if government deprives that market of expressive ideas; members of society cannot reach their best selves if the law deprives them of the capacity for expression; and without access to relevant information concerning governors and governance, individual and collective political choices are less informed and thus less legitimate. Again, these are all concerns tied to law's effects, not law's purpose. The Supreme Court has used the term "chilling effect" almost one hundred fifty times, mostly in the overbreadth context. 147 So how does it make sense to consider a law's effects on speech prospectively but not retrospectively?
Finally, and coming full circle, consider how a First Amendment doctrine focused more on effects than purpose might better resolve those issues that have drawn the most concern from Reed's critics. If a law's effects on speech were the First Amendment's guiding concern, then courts could prioritize consideration of the interests of the infringed speaker over the government's reasons for the infringement. Signage restrictions would or would not survive constitutional scrutiny based not on whether they refer to content, but on whether the claimed interest in those restrictions outweighs the infringed speaker's interest in communicating his or her message through a sign. Pan-handling bans could not be saved through the broadening exercise of contentneutral legislative drafting-recall that per the analysis in Part I, a contentneutral law that prohibits standing in the median is much more likely to survive scrutiny than a narrow content-based law that bans panhandling in the median-but instead will stand or fall based on the degree to which the ban at issue interferes with protected speech. 148 Additionally, a stock offeror's interest in being free from the compulsion to reveal information concerning the object of the stock would fall to the government's interest in providing information to consumers that would otherwise not be disclosed.
CONCLUSION
Current content discrimination doctrine relies on the law's references to content-or the lack thereof-as proxies for purpose. Critics of the Supreme Court's 2015 holding in Reed v. Town of Gilbert would prefer to expand the role of governmental purpose in the review of laws infringing on speech to an even greater degree-to the point of making a facial reference to content not just a proxy for censorial intent but a starting point to deciding whether a benign purpose exists that can save the content-based law in question. Just as the First Amendment has achieved speaker agnosticism, however, it should be motive-agnostic as well. By limiting judicial inquiry into governmental purpose to the review of content-neutral laws, Reed has ameliorated this problem, not exacerbated it. The less consideration of purpose in First Amendment analysis, the better off speakers will be.
